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Mr Kim Downs
46 Harvest Road
GREENBANK QLD 4124

Dear Mr Downs

I refer to your complaint abcut the Logan City Council (Council).

Background

My understanding is that you have expended considerable time and effort over a long
period of time bringing to the Council's attention a range of concerns about land used for
farming pursuits in Greenbank. Those concerns generally reflect conflict between land
used for residential and farming pursuits.

The farms, which you refer to as existing farms, are said by the Council to be operating
under either as of right use status or as a lawful use, depending on the commencement
of the uses relative to the various iterations of planning schemes adopted by the former
Beaudesert Shire Council (ie the 1985 and 2007 schemes). I understand the 2007
planning scheme presently remains in force in parts of the City.

ln January 2012the Council refused a development application at 51-63 Harvest Road
Greenbank and you point to the reasons for refusal as evidencing the Council's
recognition of the impacts of these farms on residential living in the iural residential
precinct under the 2007 planning scheme. The decision is subject to appeal by the
applicant in the Planning & Environment Court.

The Council is progressing a new planning scheme which you say will adopt Spp 1/g2
(Development and the Conservation of Agricultural Land). ifre adoption of this
instrument wiii provide some proiection against future inappropriate development by,
among other things, providing for buffer zones between land used for residential and
farming pursuits. This is, from your perspective, a positive development.

Complaint

The complaint is that the existing farms are not being dealt with effectively by the Council
and, as a result, residents believe they have no power to stop farms impaiting on their
lives.

ln its letter dated 1 8 october 2012 to your wife council advised that:

. Controls and restrictions can only be imposed on the farms in accordance with
relevant legislation.

. Compliance action can only be taken where there is evidence demonstrating that
a breach of legislation has occurred.

o The farms you refer to are rural, not commercial or industrial.
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. The zoning of rural residential allows both rural and residential activities on these
acreage lots.

. Under the Beaudesert Planning Scheme 1985 the term 'agriculture' permitted
market gardening and also produce gardening under greenhouses or igloos.

. Many of these operations commenced prior to the current 2007 Planning
Scheme coming into place. As a result, they may continue to operate lawfully
indefinitely.

. Under the current Planning Scheme 'agriculture' specifically permits market
gardening. However, it identifies greenhouse gardening to be 'intensive

agriculture' requiring a permit.
. Residents on all these blocks have a right to develop their properties for both

residential and rural uses, which includes agriculture, keeping livestock,
equestrian hobbies and other open space activities.

Your wife responded to Council by letter dated 22 October 2012 in which she points out
'the anomalies that concern us'.

Of a range of impacts which you say are not being dealt with effectively by the Council,
you have particularly drawn attention to spray drift from neighbouring farms coming onto
your and your neighbours' properties, affecting your and your neighbours' health,
including contamination of water stored in rain water tanks.

Material considered

ln considering your complaint the following material was taken into account:

. the material fon,rarded with your complaint (including your email of 8 February
2012 and enclosures)

. discussions held with you on 20 November 2012 and 7 February 2013

. material obtained from the Council about the relevant provisions of the 2007
scheme

. discussions held with Council officers.

Decision

As a delegate of the Ombudsman, I have decided not to further investigate your
complaint under s.23(1)(f) of the Ombudsman Act 2001 and discontinued our
involvement. ln my view, it is unjustifiable to proceed in circumstances where the
Council's explanation of the limits of its powers in relation to the existing farms appears
to be generally sound and steps are being taken to introduce a planning scheme to
improve the Council's ability to deal with land use conflicts such as have been pointed
out by your complaint.

Set out below are my reasons for that view and why I therefore consider it unjustifiable to
further investigate your complaint.

Reasons

It is evident from the material that:

. Some farms commenced operations under the Beaudesert Planning Scheme
1985 and therefore continue to have use rights under that scheme. Others
commenced operations under the current Beaudesert Planning Scheme 2007
and are bound by the requirements of that scheme.
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The difference between the two planning schemes is that the 1985 scheme gives
as of use rights to any agricultural activity permitted under the scheme to
continue indefinitely. The 2007 scheme on the other hand requires that anyone
engaging in 'intensive agriculture' after the scheme commenced needs to obtain
a permit.

Once a planning scheme is in place, any use rights permitted under the scheme
cannot be revoked and continue indefinitely while the use continues, regardless
of how many times the planning scheme is changed in the future. The owners of
the farming pursuits have rights, and those rights are only constrained by any
conditions imposed on relevant approvals, or by ihe requirement for further
approvals if intensiflcation of the use is proposed or occurs.

. Council has also advised this office that igloos require building permits. Council
has advised that these have been checked many times and all have building
permits which are being complied with. There is no evidence to the contrary.

Consequently, based on the available information, I am unable to conclude that the
Council has advised you incorrectly of the status of the existing farms having regard to
the relevant planning schemes. or the limits of its powers. You may care to seek your
own legal advice if you believe the Council's interpretation of the relevant schemes, in

relation to the existing farms, is incorrect.

I consider that this office would not achieve any meaningful outcome by looking into the
generally expressed concern about the conflict in land uses which you say has been
occurring over a long period of time. lt is also relevant to my decision not to proceed
further that the new planning scheme will likely improve consideration by Council of
those types of conflicts when the scheme commences. Had that not been the case,
there may have been some justification for this office looking into the issue.

ln regard to the spray drift issue, I note previous advice given to you by this office that
this is a State Government issue and therefore something that the Council cannot assist
you with. I note that various correspondence from Ministers (and Chief of Staff) attached
to your 8 February 2013 e-mail to this office contain references to the process for dealing
with complaints about spray drift.

From that information, and our own research, you can contact:

. Wcrkplace Health and Safety Queensland on 1300 359 915.

. lf you believe wildlife has been killed as a result of agricultural spraying, or a
watercourse has been contaminated - Department of Environment and Heritage
Protection on 1300 130 372.

. lf you believe spray drift has caused agricultural damage - Department of
Agriculture, Fisheries and Forestry on 13 25 23.

. lf you believe there is a risk to neighbours or other members of the public being
exposed to spray drift you can contact the Poisons lnformation Centre for
immediate advice on 13 11 26.

Conclusion

Based on the material available, I do not consider that this office's resources may
justifiably be utilised to further investigate your complaint, for the reasons set out above.

lf, in the future, there are specific incidents arising from the operations of the existing
farms that impact you directly then those concerns should be brought quickly to the
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attention of the Council, or relevant State agency, through their complaint management
systems. I understand you are reluctant to 'jump on the hamster wheel' but nevertheless
encourage you to take future complaints through to their conclusion with the relevant
agency and, if dissatisfied, contact this office about specific concerns which are timely
and which we may more usefully consider and, if appropriate, look into.

I trust that the information provided assists you to understand why I consider this office
cannot take your complaint further.

I have now closed our file on the complaint.

Thank you for raising your concems with this office.

Yours faithfully

Craig Allen
Assistant Ombudsman
lnvestigation and Resolution Unit


